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Easy Money 

David Young   is a partner who heads Eversheds' Health and Safety team. The 

team's work encompasses business compliance and enforcement that extends not 

only to health and safety (and particularly serious incidents often involving fatalities) 

but also contentious environmental cases, food safety and product safety.  

David has considerable experience across all these fields. He led the team that 

advised the terminal operator for over 4 years following the Buncefield explosion in 

2005 and advises clients in the energy and natural resources sector in particular. He 

is also particularly experienced in food sector work and has represented many 

household names in regulatory investigations.  

David is a founder member of the Food Law Group, contributes articles regularly to a 

variety of business publications and is a regular presenter at seminars and events. 

He was described in Chambers' legal directory for 2012 as "one of the pre-eminent 

practitioners in the field of health and safety. Sources comment on his "commanding 

manner" and his "sensible and measured approach. He is a really strong corporate 

defence lawyer; he never gets flustered". He is viewed as "a class act". 

_____________________________________________________________ 

Easy Money Summary 

 

Up until 1993, when one got involved with health and safety cases in the HSE the 

first person you would meet was the factory inspector.  Complying with health and 

safety requirements under the factory inspector was straight forward, as the factory 

inspector told you what to do and you did it.  In 1993, by virtue of the European 

Union we introduced the Frame Work Directive, also known as the "Six Pack".  

Things changed as workplaces had to do their own risk assessments more 

proactively.  The courts caught up about eight or nine years later, saying that when 

you get it wrong, you have to prove that you did not commit the offence as opposed 

to anyone proving that you did, as the statutory duty states that you have to meet the 

requirements `as far as reasonably practicable'. 

In real terms we gained a reverse `burden of proof' to some criminal legislation, 

organisations charged with breaching health and safety legislation have the burden 

of proving their innocence.   This background is required in order to determine the 

context of FFI.  There were businesses that were struggling as there were 3,000 new 

pieces of legislation that had been passed, as the situation was getting out of hand 



the coalition government pledged to review and remove obsolete legislation in order 

to make life easier for businesses to comply. 

Certain areas were decriminalised for example the Environment Agency showed 

interest, civil sanctions are now imposed instead of serious prosecutions, however, it 

is not yet clear if this move is effective.  HSE said that they thought the existing 

framework was fit for purpose, and instead of looking at alternative remedies and 

administrative penalties, they may want to think that FFI is a form of sanction.   

HSE have had to accept that they can no longer operate the way that they have 

done for many years, budgets have been cut and they no longer have the resources, 

they have had 35% of savings to find together with relocation of staff etc, so 

therefore had to prioritise the inspector’s role.  The view was that the HSE appeared 

to be doing more enforcement, but this is because they have not had the time or 

money to do the other stuff, so the perception is marred. 

Prior to FFI the position was that you did not pay as a duty holder for any function 

exorcised by the HSE unless there were specific regulations that outlined there were 

fee recovery, like in COMAH.  That has changed.....  Inspectors and organisations 

are feeling their way.  FFI powers are not discretionary; they are enshrined in 

statutory regulation that imposes a duty on the HSE to recover its fee when 

contraventions are found.  Regulations say that "a person contravening or a duty 

holder having contravened one or more of the relevant statutory regulations for 

which the executive is the enforcing authority".  That is the first thing that the 

inspector has to be satisfied for, is there a contravention?  If the inspector thinks 

there is a contravention then there is one - subject to regulation 24 which states that 

"Where a duty holder is in contravention of the law for which costs can be recovered, 

FFI is only payable once written notification of the inspector’s opinion is provided to 

the duty holder, and it is confirmed as a material breach. The written notification 

must include the following information:  

    a. The law that the Inspector’s opinion relates to;  

    b. The reasons for their opinion; and  

    c. Notification that a fee is payable to HSE" 

 

The general concept is that the statutory duty imposed on by government is to 

ensure they recover the money that relates to the time they spend on visits.  

 
Fee being payable for the functions performed, what exactly do we have to pay for?  

If an inspector finds a contravention for that site visit, a fee is payable before the 

letter is written.  Inspectors have to have some regard to guidance.... which 

continues to evolve.... guidance on how we are going to interpret legislation is given 

early on. 

 



HSE propose to invoice every two months, currently £7,000 worth of invoices have 

been raised.   It is worth noting that FFI is HSE based only, it is not enforced by any 

other regulators, and one other point to note is that HSE will not charge VAT.   

 
FFI applies to public bodies and the crown, so striking the balance between dealing 

with a public body that gets it wrong.  How then do you reflect that in the sanctions 

which are imposed, whether they are imposed by the courts or imposed by visits by 

inspectors? 

 
Guidance issues by HSE; there are 9 key risk areas in the UK workplaces where we 

should pay particular attention, i.e. working at height, guarding machinery and 

workplace transport, are the most significant, as well as asbestos and asbestos 

management. 

 
HSE 47 requires inspectors to approach enforcing FFI in the same way as they do 

with other workplace breaches, so you are dealing with the already broadly or 

generically familiar model of enforcement management model, which is the internal 

mechanism that they go through in effectively rating cases to decide what the 

expected level of enforcement activity should be, and the more generic enforcement 

policy statement. 

 
Contravention 
 
Why do the regulations only talk about contraventions, and not material breaches? 

which is what FFI was first mooted to be all about, but it is coincidental that statutory 

framework talks about contravention.  FFI will only apply if a material breach is 

found. 

 
How are we going to measure a material breach?  "It is when, in the opinion of the 

inspector, there is or has been a contravention of health and safety law that requires 

them to issue a notice in writing of that opinion".  What are the consequences of 

that?  We need to understand that means £124 per hour which represents the 

inspectors time. What if there is more than one inspector? You will have to pay for 

both.  Throughout the guidance there is no mention if they do go out in pairs, 

however if they are looking for evidence, it tends to make the case more difficult to 

challenge if there are 2 inspectors.  It is worth checking the supplementary guidance 

for further details as you will not pay for the second person if they are there for 

training purposes.  Be mindful of items sent to third party for testing etc., i.e. HSL as 

third party charges could be added. 

 
Do you pay for everything the inspector does whilst they are on your site? Even if 

you keep them waiting for an extra ten minutes in reception, be mindful £124 covers 

office time away from your site, which is additional - noted as time associated and 

research. 

 



If and when you get your FFI invoice, it is worth noting that it is a civil debt, not 

criminal, it means that the HSE has to spend time and effort to recover the fees from 

people who either forget to pay, do not pay or refuse to pay. 

 
Can you challenge it? Yes you can, details are provided in the guidance on page 12.  

If you get an improvement of prohibition notice you can appeal which is dealt with by 

the employment tribunal.  There are details if you want to challenge a bill for which 

there are no fees.  More than 40 challenges have been made, but very few have 

been successful. 

 
HSE have a commitment to review FFI after 12 months which will be October 2013, 

and then again after 3 years, that is provided in the regulations.  It is felt that they 

should provide regular feedback at least monthly. 

 
What is this all about?  It is felt that the government are trying to make the HSE self 

funding, however there may be a conflict of interest that may come out of this.  HSE 

and the government will say that the general public should not subsidise businesses 

getting it wrong, it is an argument to rest not on a level, but when the same 

government has brought in legislation that says if you are an organisation that has 

been prosecuted by HSE, and you successfully defend yourself you cannot have 

your costs of doing that back.  We are entitled to question the motives behind FFI 

and any cost recovery revenue. 

 
There is a problem with anyone being judge and jury in any decision because 

naturally the only route for people to go if they are dissatisfied afterwards is to 

judicially review.  The appetite of organisations to do that, the length of time that it 

takes and the likelihood of success afterward are factors which is seems conspire 

against doing so, which is why the vast majority of organisations are simply going to 

bite the bullet, generally moan and groan a bit, but will pay up under FFI. 

 

 

 


